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) ORDERRULING ON
), DISCOVERYMOTIONS
) AND APPOINTING
) HEARING OFFICER

]his matter comesbetbre the Public Service Commissionof South Carolina

("Commission")for rulingson the Motions for ProtectiveOrderfiled on behalfof Duke

EnergyCarolinas,LLC ("Duke"), WestinghouseElectricCompany,LLC and Stoneand

Webster.Inc. ("Westinghouse/Stone');andthe Motion to CompelDiscoveryfrom Duke

EnergyCarolinas,LLC filed by the Friendsof the Earth ("FOE"). A Responseto the

Motionsfor ProtectiveOrderwasalsofiled by theFriendsof theEarth.

I)uring the courseof discoveryin DocketNo. 2007-440-E,on or aboutApril 7,

21)08,Duke movedfor a protectiveorderwhich would allow it to producecertaincost

dataandrelatedinformationin its possessionsubjectto a confidentialityagreement,and

which would allow it to completelywithhold from disclosureothermaterialswhich are

covered by confidentiality agreementsbetween Duke and certain third parties. A

consortiumcomprisedof WestinghouseElectric Company,LLC and Stone& Webster,

Inc. and the SouthernCompany("Southern") haveeachobjectedto Duke's releaseof

documents covered by their respective confidentiality agreements. The

Westinghouse/Stoneconsortiumalsofiled its motion for a protectiveorderblocking the
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releaseof documentsit preparedin thecourseof its dealingswith DukeonApril 7, 2008.

Southernhasnotenteredanappearancein this matter.

()n or aboutApril 14, 2008,FOE movedto compeldiscoveryof information it

soughtin Requeststo ProduceNo. 3, 4, 5, 6, 7, 8, 9, 11, 12,and 13,which were served

upon Duke by FOE on March 13, 2008,and respondedto by Duke on April 7, 2008.

Duke'sresponsesaresummarizedbelow:

1_ Duke respondedto RequestsNo. 3, 4, 5, 8, 12, and 131with identical

objectionsand refusalsto produceresponsivedocumentson the basisthat the

requestswere "overbroad,unduly burdensome,and [sought] documentswhich

contain highly sensitive, proprietary, commercially valuable trade secret

information."

2) Duke posed various objections to Requests6 and 7, which sought

informationrelating to funding soughtor obtainedfrom the U.S. Departmentof

tinergy,but respondedthatUSDOEhasnotsolicitedapplicationsfor funding,and

thatDukehasnotappliedfor USDOEfunding.

JRequestNo. 3 sought"[a]ll documentsrelatedto thecostof theproposedplant
andnecessarylandand supportfacilities; RequestNo. 4 sought"[a]ll documents
relatedto the anticipatedpre-constructioncostsof the proposedplant;" Request
No. 5 sought[a]ll documentsrelatedto the cost of the WestinghouseAP 1000
power reactorproposedto be constructedat the plant;" RequestNo. 8 sought
"[a]ll documentsrelatedto the estimatedcostsof the WestinghouseAP 1000
power reactorto be constructedby any otherutility;" RequestNo. 12 sought
"[a]ll documents related to the prudence of' the decision to incur the
preconstructioncosts relatedto the proposedplant including the information
known to Duke which is the basisfor the decisionto incur suchcosts;" and
RequestNo. 13sought[a]ll documentsrelatedto theprojectedor estimatedcost
of electricity...expectedto begeneratedby theproposedplantoverits lifetime."
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3) Duke objected to Request No. 9, which sought documents relating to the

withdrawal from joint or shared ownership of the proposed plant by the Southern

(ompany or others, on the basis that the request was overbroad, unduly

burdensome, and sought information protected by the attorney/client privilege,

but produced a one-page document in response.

4) In response to Request No. 11, which requested documents pertaining to

costs and availability of alternatives to the proposed nuclear plant considered by

I)uke for supplying its generation needs, Duke asserted the same objections it had

asserted in response to Requests No. 3, 4, 5, 8, 12, and 13, but provided a list of

source documentation supporting the supply side resources evaluated in Duke's

2007 Annual Plan quantitative analysis, as well as a minimally redacted copy of

that plan totaling 148 pages.

At the hearing, Duke proposed that the Commission issue an order declaring

confidential all of the documents which would be responsive to FOE's requests to

produce, allowing Duke to produce under a protective order all documents except those

whose production was objected to by Westinghouse/Stone and Southern, reserving for

FOE the right to subsequently challenge the confidentiality of specific documents it

wished to make public and to seek relief from the protective order for those documents.

While t:OE and Duke could have resolved their discovery disputes by voluntarily

agreeing to an arrangement similar to this approach, FOE refused to sign a confidentiality

agreement. Without FOE's agreement to such a process, we must resolve this dispute

under the applicable rules of evidence and procedure.
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Includedwith Duke's motionfor protectiveorderis.theaffidavit of Duke's Group

ExecutiveandChief NuclearOfficer DhiaaM. Jamil. Referencedin Jamil's affidavit as

Exhibit _ (the "Jamil Exhibit") is a "list" of groups of materials characterized

collectively by Duke as"confidential cost estimatesand relateddocuments"for which

Duke seeksa protectiveorder. Duke inadvertentlyomitted the exhibit from its initial

filing of themotion for protectiveorder,but filed it andservedit on thepartiesonApril

24, 2008 However,a review of this list revealsit to belittle morethana restatementof

FOE's requestsfor production.

l he first entry listed in the Jamil Exhibit seeksprotection for all documents

soughtin FOE's RequestNo. 3. The secondentry seeksprotectionfor all documents

soughtin FOE'sRequestNo. 4. Thethird entryseeksprotectiontbr the Price Book and

Transmittal Letter prepared by Westinghouse/Stone, which were sought in FOE's

Request No. 5. The fourth entry seeks protection for materials relating to the Southern

Company's withdrawal from the project, which FOE sought in Request No. 9. Entries 5

and 6 seek protection for documents pertaining to alternatives to nuclear power

generation and renewable bids. FOE', sought production of these materials in Request No.

11. Entry 7 seeks protection of the redacted portions of the documents produced by Duke

in response to Request No. 11. While entries 3, 4, and 7 of the Jamil Exhibit identify

specific materials for which Duke seeks protection, entries 1, 2, 5, and 6 do not give the

parties or the Commission adequate guidance to determine', which documents within those

broadly-drawn parameters are confidential or otherwise entitled to protection from public

disclosure.
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While facially broad, FOE's production requestsappearat the outset to be

reasonablycalculatedto lead to the discoveryof admissibleevidencepertinentto the

Commission'sreviewof Duke's projectdevelopmentapplicationpursuantto Section58-

133-225((')of the BaseLoad ReviewAct, or to the questionof whether"the decisionto

incur preconstructioncostsfor theplant is prudent"pursuantto Section58-33-225(D)of

theBaseLoadReviewAct.

While there is little doubt that a completeproductionof responsivedocuments

couldbevoluminous,duplicative,andexpensiveto produce,Dukehasrefusedto produce

responsivedocumentsto RequestsNo. 3, 4, 5,

preliminary stipulation of confidentiality from FOE.

12, and 13 absent a blanket

Given that FOE has refusedto

enter into suchan agreement,a more usefulresponseto theserequestsat this stageof

discoverywould identify anddescribethe documentswhich would be responsiveto the

requestswith sufficientparticularityin orderfor theCommissionto makeadetermination

asto whether the documents are truly confidential and whether Duke's objections of over

breadth and undue burden are valid. Where Duke claims over breadth, the company

should suggest a narrower scope of production which might provide FOE the information

to which it is entitled without imposing an undue burden upon Duke. Similarly, Duke's

responses to Request Nos 9 and No. 11 do not provide the Commission with enough

detail tc> determine whether the responsive information would be protected by the

attorney-client privilege. While Duke and the Westinghouse/Stone consortium relied

upon the South Carolina Trade Secrets Act to support their withholding of certain

documents, that law is inapplicable to this dispute. South Carolina Code Section 39-8-
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II 0(C) provides that the Trade Secrets Act applies only to actions seeking civil remedies

for misappropriation of trade secrets.

Therefore, for each responsive document or group, of documents or other things

responsive to Requests No. 3, 4, 5, 8, 12, and 13, we direct Duke to describe the nature of

the documents, communications, or other things which it has withheld from production in

a manner that, without revealing the information for which Duke asserts protection, will

enable lhe parties and this Commission to assess whether the subject matter is

confidential, commercially sensitive, or trade secret information as a matter of law. The

Commission is aware of FOE's position that it will not even inspect any materials

produced under a protective order imposed by this Commission. It has every right to take

this position. However, while Friends of the Earth has every right to refuse to enter into a

confidentiality agreement, its refusal will not enhance its position in the discovery

process, and Friends of the Earth will not gain access to documents that deserve such

protection without agreeing to keep them confidential.

Also, if Duke considers any requests to be overbroad or unduly burdensome, it

should state the reasons it considers them to be so, and if possible, provide responsive

documents which it reasonably believes would provide the information being sought

vdthout over breadth or undue burden.

I)uke will have seven (7) days from its receipt of our Order in this matter to

accomplish this task. Once this information is filed and served, we ur_L_ the parties to act

quickly to resolve any remaining disagreements or, if need be, to bring any remaining

issues to the Commission so they may be ruled upon expeditiously.
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Based on the arguments heard by the Commission and the affidavits of Duke's

Group [:xecutive and Chief Nuclear Officer Dhiaa M. Jamil, Westinghouse's Vice

President of Customer Project Development Randolph D. Galm, and Stone & Webster's

Vice President Edward J. Hubner, we believe the Price Book and Transmittal Letter

prepared by Westinghouse/Stone are confidential and commercially sensitive in nature,

and that their disclosure could jeopardize Duke's bargaining in contractual negotiations,

possibly driving up the costs of a power plant, and potentially passing increased costs on

to consumers. FOE stated that it seeks production of these documents in order to

ascertain the ultimate cost of a plant project. If produced, they would be subject to a

confidentiality order. However, because it is possible that the other information Duke will

provide in response to FOE's requests may provide FOE with the data it needs to present

its case without necessitating the disclosure of the Westinghouse/Stone materials, FOE's

motion to compel production is held in abeyance to the extent that it seeks these

documents, and that we likewise hold in abeyance the motions for protective order filed

bv Duke and Westinghouse/Stone, to the extent that the motions seek protection of these

documents.

We have not been presented with any information or arguments that would lead

us to conclude that the disclosure of the Withdrawal Agreement entered into by the

Southern Company and sought by FOE in Request No. 9 would present the same

potential dangers as disclosure of the Westinghouse/Stone materials. Furthermore,

Southern has not entered an appearance to oppose the disclosure of the Withdrawal
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Agreement or sought its own protective order. Duke is ordered to produce the

Withdrav,al Agreementto FOE.

ith regardto theportionsof Duke's 2007AnnualPlanwhich hadbeenredacted

from the documentsproducedin responseto RequestNo. 11,Duke is orderedto make

this informationavailableto FOE undera protectiveorder,which will provide that the

informationcannotbe copiedor disclosedto any personsother thanFOE's counseland

expert witnesses,and that the materialsproducedunder the protectiveorder must be

returnedto Dukeattheconclusionof thiscase.

We appointRandallDong asthe HearingOfficer in this case,andwe give him

full authority to rule on future discoverydisputesin this Docket and to imposeany

protectiveordershedeemsnecessaryandproperpursuantto S.C.R.C.P.26(c).

While we admirethefine lawyeringdisplayedat oral argumenton the discovery

issues addressedabove, the parties must move further toward resolution of these

discoverydisputes,sincewemustissuea decisionon themeritsin thiscasewithin avery

short,statutorily-imposedtime frame. In order for this caseto be decided,eachparty

must have accessto the necessaryevidenceto make its case. In light of the time

constraintsimposedon this docketby statute,it is critical that the partiescooperateto

facilitatetimely conclusionof thecase.
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7'his Order shall remain in full force

Commission.

BY ORDER OF THE COMMISSION:

and effect until further order of the

AI'TES'I :

• _ /

C. Robert Moseley, Vice Chairn_n

(SEAL)

G. O'Neal Hamilton, Chairman


